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constitute Restricted Data or such as-
sistance, subject to the foregoing pro-
hibition. 

(c) A license for the export of any 
machinery, device, component, equip-
ment, or technical data relating to 
equipment referred to in Category 
VI(e) or Category XX(b) of § 121.1 of this 
subchapter will not be granted unless 
the proposed equipment comes within 
the scope of an existing Agreement for 
Cooperation for Mutual Defense Pur-
poses concluded pursuant to the Atom-
ic Energy Act of 1954, as amended, with 
the government of the country to 
which the Article is to be exported. Li-
censes may be granted in the absence 
of such an agreement only: 

(1) If the proposed export involves an 
article which is identical to that in use 
in an unclassified civilian nuclear 
power plant, 

(2) If the proposed export has no rela-
tionship to naval nuclear propulsion, 
and 

(3) If it is not for use in a naval pro-
pulsion plant. 

[67 FR 58988, Sept. 19, 2002, as amended at 78 
FR 40933, July 8, 2013] 

EFFECTIVE DATE NOTE: At 79 FR 47, Jan. 2, 
2014, § 123.20 was amended by revising para-
graph (a) and paragraph (c) introductory 
text, effective July 1, 2014. For the conven-
ience of the user, the revised text is set forth 
as follows: 

§ 123.20 Nuclear related controls. 
(a) The provisions of this subchapter do 

not apply to articles, technical data, or serv-
ices in Category VI, Category XVI, or Cat-
egory XX of § 121.1 of this subchapter to the 
extent that exports of such articles, tech-
nical data, or services are controlled by the 
Department of Energy or the Nuclear Regu-
latory Commission pursuant to the Atomic 
Energy Act of 1954, as amended, and the Nu-
clear Non-Proliferation Act of 1978, as 
amended, or are pursuant to a government 
transfer authorized pursuant to these Acts. 
For Department of Commerce controls, see 15 
CFR 742.3 and 744.2, administered pursuant to 
Section 309(c) of the Nuclear Nonprolifera-
tion Act of 1978, as amended (42 U.S.C. 
2139a(c)), and 15 CFR 744.5, none of which are 
subject to the provisions of this subchapter. 

* * * * * 

(c) A license for the export of a defense ar-
ticle, technical data, or the furnishing of a 
defense service relating to defense articles 
referred to in Category VI(e) or Category 

XX(b)(1) of § 121.1 of this subchapter will not 
be granted unless the defense article, tech-
nical data, or defense service comes within 
the scope of an existing Agreement for Co-
operation for Mutual Defense Purposes con-
cluded pursuant to the Atomic Energy Act of 
1954, as amended, with the government of the 
country to which the defense article, tech-
nical data, or defense service is to be ex-
ported. Licenses may be granted in the ab-
sence of such an agreement only: 

* * * * * 

§ 123.21 Duration, renewal, and dis-
position of licenses. 

(a) A license is valid for four years. 
The license expires when the total 
value or quantity authorized has been 
shipped or when the date of expiration 
has been reached, whichever occurs 
first. Defense articles to be shipped 
thereafter require a new application 
and license. The new application 
should refer to the expired license. It 
should not include references to any 
defense articles other than those of the 
unshipped balance of the expired li-
cense. 

(b) Unused, expired, suspended, or re-
voked licenses must be handled in ac-
cordance with § 123.22(c) of this sub-
chapter. 

[58 FR 39299, July 22, 1993, as amended at 76 
FR 68312, Nov. 4, 2011] 

§ 123.22 Filing, retention, and return 
of export licenses and filing of ex-
port information. 

(a) Any export, as defined in this sub-
chapter, of a defense article controlled 
by this subchapter, to include defense 
articles transiting the United States, 
requires the electronic reporting of ex-
port information. The reporting of the 
export information shall be to the U.S. 
Customs and Border Protection using 
the Automated Export System (AES) 
or directly to the Directorate of De-
fense Trade Controls (DDTC). Any li-
cense or other approval authorizing the 
permanent export of hardware must be 
filed at a U.S. Port before any export. 
Licenses or other approvals for the per-
manent export of technical data and 
defense services shall be retained by 
the applicant who will send the export 
information directly to DDTC. Tem-
porary export or temporary import li-
censes for such items need not be filed 
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with the U.S. Customs and Border Pro-
tection, but must be presented to the 
U.S. Customs and Border Protection 
for decrementing of the shipment prior 
to departure and at the time of entry. 
The U.S. Customs and Border Protec-
tion will only decrement a shipment 
after the export information has been 
filed correctly using the AES. Before 
the export of any hardware using an 
exemption in this subchapter, the 
DDTC registered applicant/exporter, or 
an agent acting on the filer’s behalf, 
must electronically provide export in-
formation using the AES (see para-
graph (b) of this section). In addition to 
electronically providing the export in-
formation to the U.S. Customs and 
Border Protection before export, all 
the mandatory documentation must be 
presented to the port authorities (e.g., 
attachments, certifications, proof of 
AES filing; such as the Internal Trans-
action Number (ITN)). Export author-
izations shall be filed, retained, decre-
mented or returned to DDTC as fol-
lows: 

(1) Filing of licenses and documentation 
for the permanent export of hardware. 
For any permanent export of hardware 
using a license (e.g., DSP–5, DSP–94) or 
an exemption in this subchapter, the 
exporter must, prior to an AES filing, 
deposit the license and provide any re-
quired documentation for the license or 
the exemption with the U.S. Customs 
and Border Protection, unless other-
wise directed in this subchapter (e.g., 
§ 125.9). If necessary, an export may be 
made through a port other than the 
one designated on the license if the ex-
porter complies with the procedures es-
tablished by the U.S. Customs and Bor-
der Protection. 

(2) Presentation and retention by the 
applicant of temporary licenses and re-
lated documentation for the export of un-
classified defense articles. Licenses for 
the temporary export or temporary im-
port of unclassified defense articles 
need not be filed with the U.S. Customs 
and Border Protection, but must be re-
tained by the applicant and presented 
to the U.S. Customs and Border Protec-
tion at the time of temporary import 
and temporary export. When a defense 
article is temporarily exported from 
the United States and moved from one 
destination authorized on a license to 

another destination authorized on the 
same or another temporary license, the 
applicant, or an agent acting on the ap-
plicant’s behalf, must ensure that the 
U.S. Customs and Border Protection 
decrements both temporary licenses to 
show the exit and entry of the hard-
ware. 

(b) Filing and reporting of export infor-
mation—(1) Filing of export information 
with the U.S. Customs and Border Protec-
tion. Before exporting any hardware 
controlled by this subchapter, using a 
license or exemption, the DDTC reg-
istered applicant/exporter, or an agent 
acting on the filer’s behalf, must elec-
tronically file the export information 
with the U.S. Customs and Border Pro-
tection using the Automated Export 
System (AES) in accordance with the 
following timelines: 

(i) Air or truck shipments. The export 
information must be electronically 
filed at least 8 hours prior to depar-
ture. 

(ii) Sea or rail Shipments. The export 
information must be electronically 
filed at least 24 hours prior to depar-
ture. 

(2) Emergency shipments of hardware 
that cannot meet the pre-departure filing 
requirements. U.S. Customs and Border 
Protection may permit an emergency 
export of hardware by truck (e.g., de-
partures to Mexico or Canada) or air, 
by a U.S. registered person, when the 
exporter is unable to comply with the 
Electronic Export Information (EEI) 
filing timeline in paragraph (b)(1)(i) of 
this section. The applicant, or an agent 
acting on the applicant’s behalf, in ad-
dition to providing the EEI using the 
AES, must provide documentation re-
quired by U.S. Customs and Border 
Protection and this subchapter. The 
documentation provided to U.S. Cus-
toms and Border Protection at the port 
of exit must include the Internal 
Transaction Number (ITN) for the ship-
ment and a copy of a notification to 
the Directorate of Defense Trade Con-
trols stating that the shipment is ur-
gent and must be accompanied by an 
explanation for the urgency. The origi-
nal of the notification must be imme-
diately provided to the Directorate of 
Defense Trade Controls. The AES filing 
of the export information must be 
made at least two hours prior to any 
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departure by air from the United 
States. When shipping via ground, the 
AES filing must be made at the time 
when the exporter provides the articles 
to the carrier or at least one hour prior 
to departure from the United States, 
when the permanent export of the 
hardware has been authorized for ex-
port: 

(i) In accordance with § 126.4 of this 
subchapter, or 

(ii) On a valid license (i.e., DSP–5, 
DSP–94) and the ultimate recipient and 
ultimate end user identified on the li-
cense is a foreign government. 

(3) Reporting of export information on 
technical data and defense service. When 
an export is being made using a DDTC 
authorization (e.g., technical data li-
cense, agreement or a technical data 
exemption provided in this sub-
chapter), the DDTC registered exporter 
will retain the license or other ap-
proval and provide the export informa-
tion electronically to DDTC as follows: 

(i) Technical data license. Prior to the 
permanent export of technical data li-
censed using a Form DSP–5, the appli-
cant shall electronically provide export 
information using the system for direct 
electronic reporting to DDTC of export 
information and self validate the origi-
nal of the license. When the initial ex-
port of all the technical data author-
ized on the license has been made, the 
license must be returned to DDTC. Ex-
ports of copies of the licensed technical 
data should be made in accordance 
with existing exemptions in this sub-
chapter. Should an exemption not 
apply, the applicant may request a new 
license. 

(ii) Manufacturing license and tech-
nical assistance agreements. Prior to the 
initial export of any technical data and 
defense services authorized in an agree-
ment the U.S. agreement holder must 
electronically inform DDTC that ex-
ports have begun. In accordance with 
this subchapter, all subsequent exports 
of technical data and services are not 
required to be filed electronically with 
DDTC except when the export is done 
using a U.S. Port. Records of all subse-
quent exports of technical data shall be 
maintained by the exporter in accord-
ance with this subchapter and shall be 
made immediately available to DDTC 
upon request. Exports of technical data 

in furtherance of an agreement using a 
U.S. Port shall be made in accordance 
with § 125.4 of this subchapter and made 
in accordance with the procedures in 
paragraph (b)(3)(iii) of this section. 

(iii) Technical data and defense service 
exemptions. In any instance when tech-
nical data is exported using an exemp-
tion in this subchapter (e.g., 
§§ 125.4(b)(2), 125.4(b)(4), 126.5) from a 
U.S. port, the exporter is not required 
to report using AES, but must, effec-
tive January 18, 2004, provide the ex-
port data electronically to DDTC. A 
copy of the electronic notification to 
DDTC must accompany the technical 
data shipment and be made available 
to the U.S. Customs and Border Protec-
tion upon request. 

NOTE TO PARAGRAPH (b)(3)(iii): Future 
changes to the electronic reporting proce-
dure will be amended by publication of a rule 
in the FEDERAL REGISTER. Exporters are re-
minded to continue maintaining records of 
all export transactions, including exemption 
shipments, in accordance with this sub-
chapter. 

(c) Return of licenses. Per § 123.21 of 
this subchapter, all DSP licenses issued 
by the Directorate of Defense Trade 
Controls (DDTC) must be disposed of in 
accordance with the following: 

(1) A DSP–5 license issued electroni-
cally by DDTC and decremented elec-
tronically by the U.S. Customs and 
Border Protection through the Auto-
mated Export System (AES) is not re-
quired to be returned to DDTC. If a 
DSP–5 license issued electronically is 
decremented physically in one or more 
instance the license must be returned 
DDTC. A copy of the DSP–5 license 
must be maintained by the applicant in 
accordance with § 122.5 of this sub-
chapter. 

(2) DSP–5, DSP–61, DSP–73, and DSP– 
85 licenses issued by DDTC but not dec-
remented electronically by the U.S. 
Customs and Border Protection 
through AES (e.g., oral or visual tech-
nical data releases or temporary im-
port and export licenses retained in ac-
cordance with paragraph (a)(2) of this 
section), must be returned by the appli-
cant, or the government agency with 
which the license was filed, to DDTC 
upon expiration, to include when the 
total authorized value or quantity has 
been shipped. A copy of the license 
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must be maintained by the applicant in 
accordance with § 122.5 of this sub-
chapter. AES does not decrement the 
DSP–61, DSP–73, and DSP–85 licenses. 
Submitting the Electronic Export In-
formation is not considered to be dec-
remented electronically for these li-
censes. 

(3) A DSP–94 authorization filed with 
the U.S. Customs and Border Protec-
tion must be returned by the applicant, 
or the government agency with which 
the authorization was filed, to DDTC 
upon expiration, to include when the 
total authorized value or quantity has 
been shipped, or when all shipments 
against the Letter of Offer and Accept-
ance have been completed. AES does 
not decrement the DSP–94 authoriza-
tion. Submitting the Electronic Export 
Information is not considered to be 
decremented electronically for the 
DSP–94. A copy of the DSP–94 must be 
maintained by the applicant in accord-
ance with § 122.5 of this subchapter. 

(4) A license issued by DDTC but not 
used by the applicant does not need to 
be returned to DDTC, even when ex-
pired. 

(5) A license revoked by DDTC is con-
sidered expired and must be handled in 
accordance with paragraphs (c)(1) and 
(c)(2) of this section. 

[68 FR 61101, Oct. 27, 2003, as amended at 70 
FR 50962, Aug. 29, 2005; 76 FR 68312, Nov. 4, 
2011; 77 FR 16599, Mar. 21, 2012] 

§ 123.23 Monetary value of shipments. 

Port Directors of U.S. Customs and 
Border Protection shall permit the 
shipment of defense articles identified 
on any license when the total value of 
the export does not exceed the aggre-
gate monetary value (not quantity) 
stated on the license by more than ten 
percent, provided that the additional 
monetary value does not make the 
total value of the license or other ap-
proval for the export of any major de-
fense equipment sold under a contract 
reach $14,000,000 or more, and provided 
that the additional monetary value 
does not make defense articles or de-
fense services sold under a contract 
reach the amount of $50,000,000 or more. 

[70 FR 50963, Aug. 29, 2005] 

§ 123.24 Shipments by U.S. Postal Serv-
ice. 

(a) The export of any defense hard-
ware using a license or exemption in 
this subchapter by the U.S. Postal 
Service must be filed with the U.S. 
Customs and Border Protection using 
the Automated Export System (AES) 
and the license must be filed with the 
U.S. Customs and Border Protection 
before any hardware is actually sent 
abroad by mail. The exporter must cer-
tify the defense hardware being ex-
ported in accordance with this sub-
chapter by clearly marking on the 
package ‘‘This export is subject to the 
controls of the ITAR, 22 CFR (identify 
section for an exemption) or (state li-
cense number) and the export has been 
electronically filed with the U.S. Cus-
toms and Border Protection using the 
Automated Export System (AES).’’ 

(b) The export of any technical data 
using a license in this subchapter by 
the U.S. Postal Service must be noti-
fied electronically directly to the Di-
rectorate of Defense Trade Controls 
(DDTC). The exporter, using either a li-
cense or exemption, must certify, by 
clearly marking on the package, ‘‘This 
export is subject to the controls of the 
ITAR, 22 CFR (identify section for an 
exemption) or (state license number).’’ 
For those exports using a license, the 
exporter must also state ‘‘The export 
has been electronically notified di-
rectly to DDTC.’’ The license must be 
returned to DDTC upon completion of 
the use of the license (see § 123.22(c)). 

[68 FR 61102, Oct. 27, 2003, as amended at 70 
FR 50963, Aug. 29, 2005] 

§ 123.25 Amendments to licenses. 

(a) The Directorate of Defense Trade 
Controls may approve an amendment 
to a license for permanent export, tem-
porary export and temporary import of 
unclassified defense articles. A sug-
gested format is available from the Di-
rectorate of Defense Trade Controls. 

(b) The following types of amend-
ments to a license will be considered: 
Addition of U.S. freight forwarder or 
U.S. consignor; change due to an obvi-
ous typographical error; change in 
source of commodity; and change of 
foreign intermediate consignee if that 
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